# 39.70 3/3L/75
Mameorandum 75-27

Subject: Study 39.70 ~ Prejudgment Attachment (Amendments)

Attached to this memorandum are two copies of a draft of the Recem-
nendgtion Relating to Amendments of the Attachment Law. We need to approve
this recommendation at the April meeting so that it will be possible to get
the bill intreduced in time for passage before the Attachment Law geea inte
affect on January 1, 1976, Please mark your editerial changes on one copy
and give it te the ataff at the April meeting.

The remminder of this memerandum briefly discusses several new changes
whieh have been made in the draft recemmendation as a result of decisions

mede at the March meeting and seme additional matters.

Bralevy Third-rartz Claima Progedure
At the March mesting the Cormissien decided that the prscedurs fer

shifting liability for the wrongful attachment of a third persen's praperty

te tha defendant should be altered to give the third person the oppertunity

toc make a claim before levy. The First Supplement to Memerandum TS5-27 will
prasent twe drafts of a precedure designed to implement the Commissien's

decislean. Rowaver, as you will discover when you receive the First Supple~

ment, the procedure is rather cowplex, requiring either many amendments te

the Attachment Law or the addition of many new sections and involvems saveral
prablems which up to this point we have reserved for censideration when the
Commission considers third-party claims after execution (Sectiens 689, 639b}, The
staff dozg not want to delay the introduction of the amendments which are |

contained in the esttached recommendation; therefore, we have separated out the
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question of prelevy third-party claims until the Commission has time to give

this subject the consideration it rsquires.

§§ 481.160,488.370. Manner of levy on nonnegotiable instruments

The attached recommendation presents two alternative amendments to deal
with nonnegotiable instruments which are otherwise negotiable but which are
not made payable to order or to bearer. See Sections 481.160 and 488.370.
Division 3 of the Commercial Code treats such nonnegotigble instruments as
negotieble instruments except that under Section 3805 there is no holder in
due course. (See excerpt from Commercial Code Comment, Exhibit II.) However,
such nonnegotiable instruments are still readiiy tranaferable. The gquestion
is whether & nonnegotiable instrument in the defendant's possession should be
levied upon (1) by seizure, a5 is the case with negotiable instruments under Section
488 hoo, or (2) by notice to the obligor, as is provided by Section 488,370,
with the option of later seizing the instrument to prevent transfer and make
eventual collection easier. If nonnegotiable instruments are treated as ne-
gotisble instruments (first alternative}, any payments made by the obliger
on the nonnegotisble instrument made in good faith would be applied to the
discharge of his obligation pursuant to Section 488.L00{(c}. In addition, the
first alternmtive would save the levying officer from having to decide whether
an instrument which looks like & negotimble instrument might not actually be
a nonnegotiable instrument which must be levied upen as a chose in action by
service on the account debtor (§ 488.370). The second alternative assumes that
initially giving notice to the obligor is more important then protecting any
potentiel transferees by initielly seizing the instrument. Under the proposed
amendment to Section 488.370 the plaintiff would be sble to direct the levying
officer to seize the instrument after levy if it is in the defendant’'s posses-

sion.



§ h86.060. Issuance of checks by defendant subject to temporary protective
order

We have redrafted Section 486.060 to make clear when the defendant can
write checks for any purpose in amounts in excess of $1,000 which would
reduce the amount remaining on deposit below the amount of the plaintiff's
claim. The Comment to Section 486,060 contains an extensive discussion of

the section and several illustrations.

§ 488,030, Third person's inventory

Section 488,090 has been amended to make clear that even where the
third parson denies that he has property of the defendant in his possession
or is an account debtor or the defendant he must give the levying officer a

memorandum or be liable for the costs of cobtaining such a memorandum.

§ L8B.530. Levying officer's sale of perishables

We have amended Section 488.530 to permit the levying officer to sell
perishable property where there is no time to get the court order normally
required. We were informed at the last meeting that this conforms to exist-

ing prectice,

§ 690.235. Homestead exemption claim

Section 690.2%5 {enacted in 1974) provides & homestead exemption to the
same extent as is provided in Civil Code Sections 1237-1304 which the judg-
ment debtor may claim after levy by following the procedure provided by Sec-
tion 690.50. (See Exhibit T for text of Sections £90.235 and 690.50.) The
staff does not think that these new provisions creabe any new problems under
the Attachment Law.

Before the 1972 amendments to the attachment laws a plaintiff could levy
on the defendant's home either before or after a homestead declaration was
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filed under the Civil Code. Although the homestead declaration defeated a
prior or subsequent attachment lien, the aitachment is sufficient to preserve
the plaintiff's right to reach the excess after judgment. (See Southern

Pacific Milling Co. v. Milligan, 15 Cal.2d 729, 104 P.28 654 (19hk0)). If

the defendant or a purchaser wants to remove the cloud on his title caused
by the (partially) defeated lien, he must so move in the action or bring an
sction to quiet title, After judgment a detailed procedure provided by Civil
Code Sections 1245-1259 must be followed te reach the excess, The judgment
creditor must levy execution on the hemestead. Within 60 days after levy the
creditor must apply to the court for the appointment of appraisers. The
debtor must be gerved and the hearing held within 90 days after the appli-
cation is made. At the hearing the court appoints three appraisers who re-
port to the court within 15 days. If the land can be divided without material
injury, the creditor is permitted to enforce his judgment against the land
remaining after setting off the homestead and additional land equal to the
amount of prior liens and encumbrances. If the land cannot be divided, it is
sold unless no bid is received which would result in an excess over the amount
of the homestead and prior liens and encumbrances,

The treatment of homestead exemptions under the 1972 attachment law is
unclear. Section 537.3 provides that property subject to attachment iz
the property listed in that section which is "not exempt from execution {with-
out regerd to whether a claim of exemption shall be filed),"” Until the enact-
ment of Section 690.235, it could be assumed that the hcomestead exemption had
to be claimed by filing a declarstion under the Civil Code. Since the amend-
ment of Section £90.50 and the snactment of Section 69C.235, a homestead

exemption may be claimed within 20 days after levy of a writ of attachment,
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Under the Commission's Attachment Law a homestead is exempt as provided
by Section 487.020(b). The exemption may be claimed at the hearing on the
issuance of the writ. (Section 484.070,) If the writ is issued ex parte, the
exemption may be claimed by the procedure provided by Section 690.50. (Sec-
tion 485.230.) Several matters remain ambiguous:

(1) What interest should the plaintiff seek to attach? The Attachment
Law refers to attachment of "an interest in real property" {Section 488.310)
and simply of "real property." (See Section 487.010{c) and the Ccmment to
Section 488.310.} Presumably the plaintiff may attach the excess value only.
Where the defendant claims the homestead exemption at the noticed hearing or
shows that a homestead exemption has already been declared under the CQivil
Code, the writ would necessarily describe only the excess. Where the defend-
ant fails to claim a homestead exemption at the hearing or does not appear
at the hearing, the plaintiff could be issued a writ of attachment describing
the hame, but the lien could be defemted by the subsequent filing of an exemp-
tion under the Civil Code. The lien on the excess would continue. Where
the writ is issued ex parte, the plaintiff must show that the property sought
to be mttached is not exempt. (Sections 485.210, 485.220.} The plaintiff is
liable for a wrongful attachment for the ex parte attachment of any exempt
property. (Section 490.010(c).) These matters can be dealt with by Comment
or by amendment.

(2) Must the court determine the smountof +the excess at the noticed hearing
in order to permit its attachment? The appraisal procedure provided by the
Civil Code is too time-consuming to be usefully employed to determine the
amount of the excess for the purpose of issuance of a writ of attachment permit-

ting the attachment of such excess. Since the Civil Code procedure is a post-
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Judgment procedure, ths court issuing an attachment need not follow its pro-
visions., However, there may still not be encugh time in the normal attach-

ment hearing procedure to fairly and accurately determine the amount of excess
valve. The staff thinks that it would be best to permit the excess to be

levied upon without requiring that the amount of the excess be specified.
However, if the defendant claims that there is not likely to be any excess, then
the court would have to decide the issue. TIf the Commission agrees with this
approach, Section 484,090 should probably be amended, although it might be
possible to deal with this by Comment.

(3) Where the writ is issued ex parte, Section 485,230 incorporates the
procedure of Section 690.50 for claiming exemptions. Section 690.50 does not
provide for & determination of the amount of the excess. If the policy sug-
gested above for writs issued after a noticed hearing is to be applied to
claims of exemption made after levy of an ex parte writ, it will be necessary to
provide an ex parte claims procedure diffarent froem Section £90.50 or to amend Sec-
tion £90.50. Although this problem could be left to eventual judicial interpreta-
tion of Sections 6£90.235 and 690.50, the tentative thinking of the staff is
that the Attachment Law should be smended to provide for the continuation of
the lien on the excess where the defendant claims a homestead exemption pur-
suant to Section A90.50 or the Civil Ccde, unless the defendant also claims
pursuant to Section 690.50 that there will be no excess in which case the court
will have to determine the question.

The staff plans io continue working on this problem. If the Commission
can make a tentative decision at the April meeting, further amendments can be
approved at the May meeting for addition to the amendatory bill.

Regpectfully submitted,

Stan G. Ulrich
Iegal Counssl



Memorandum 75«27 ceP § 690.235, 269,50

EXKIBIT L

§ 690,235, [Same: Dwelling boust of debtor or family.} {a} A dwelling house @n w_hi_ch the
debtor, or the family of the debtor sctually re iies, to tise same exten’ and in the same
amound, except as otherwise provided in this sectivn, as the debtor or the spouse of the debtor
would be entitfed to select as a homestead pursuant 1o Title 5 {commencing with Section
1237) of Part 4 of Division 2 of the Civil Code; provided that neither spch debtor nor the
spouse of such debtor has 2 existing declared homestead on any property in this state.

) The exemption provided i subdivision ia) shail not apply to a judgment or an abstract
theseof which has been recorded priof to the acquisition of the propesty by the debtor or the
spouse of the debtor or the cominencenent of residence. whighgv_ar last BLEUTS. )

{c) Property which would otherwise be exempt under subdivision (a) is subject to execubon
- or forced sale in satisfaction of judgments obtained: . _

(13 On debis secursd by mechanics, cootractors, subcontractors, artisans, architects,
builders, laborers of cvery class, materinlmen’s or ¥endors' liens upon the premises,

{2) On debis secured by encurabrances On the premises executed and acknowledged by
husband and wife, by 8 claimant of a married person’s scparate homegead, or by an

i imarnt. ] .
ung)nrgzd;l;ns secured by encumbrances on the premises, exccuted and recorded prior to or
in connection with the acquisition of the property by the debtar or the spouse of the debtor.

(d) In the event of an execution sale, the proceeés‘ of tise sale shall be npp]:ed in the
following order or priority: first, to the discharge of all liens and encumbrances, if any, on.the‘: .
property; second, to the debtor in the amount of the exemption provided by this section;
third, to the satisfaction of the execution, and fourth, to the debtor. .

{¢) That portion of the proceeds from any sale of property which is exempt under tlhxs
section, which portion represents the amount of such cxemption, shall be exempt for 2 period
of six months from the date of receipt of such proceeds. {1974 ch 1251 §2.5.)

§ 690.50, [Smrre: Affidavit and cleim of exemption: Notice of cluim: Creditor's counteraffi-
davit: Hearing: Perishable goods: Burden of proof: Judgment: Appesl: Release] {a} If the
property mentioned in Sections 690.1 to 690.29, inclusive, shall be levied upon under writ of
attackment or execution, the defendant or judgment debtor (herein referred to as “the
debtor™), in order 1o svail himself of his cxemption rights as to such property, shail within 20
days, in the case of real property described in $xction $90.235, and 10 dess, in the case of all
other property, from the date suck property was levied epon deliver to the levying officer an
affidavit of himself or his agent, together with a copy thereof, alleging that the property levied
upon, identifying it, i exempt, specifying the section or sections of this code on which he
relies for his claim to exempiion, and ali facts necessary to support his claim, and aliso stating
therein his address within this state for the purpose of permitting service by mail upon him of
the counteraffidavit and any notice of the motivn herein provided. For- purposes of this
section, if the property levied upon comsists of the carmings of a judgment debtor, each date
that earnings are withheld from the judgment debtor shal be deemed 10 be the date earnings
were levied upon, A judgment debtor shall have the right 10 file a separate claim of exemption
each time that a withholding of earnings occurs, provided, that if a prior claim of exemption
has been adjudicated under the same levy, that each separate claim of exemptjon thereafter be
supported by a statement under oath alleging the changed circumstances which support the’
new claim of exemption. if a claim of exemption be allowed, the judgment creditor shall have
the right, at any time during the effective period of the claim of exemption, to move the court
for consideratiod of the clsim previously granted on the grounds of a material change of
circumstances - affecting the debtor's exemption rights. If the judgment creditor does make
such a motion, ke must support his motion by a statement under oath alleging the changed
circumatances which support his motion for consideration.
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{5} Forthwith upon receiving the affidavit of exemption, the levyieg officer shall serve upon
the plamtiff or the perwon 10 whose favor the wiit vuns (hercin veferred to as “the creditor™),
gither personally or by mail, 2 copy of the affidavit of exemption. together with a writing,
signed by the levying offiver, stating that the claim 0 exempbon has bren received and that
the officer will relesse the property uniess he receives from the creditor @ counteraffidavit
within 10 days after service of sach writing, 1 the case of real property ciescnbad in Section
690.235, and within fve days after service of such writing, in 8ll other cases.

{c} ¥ the creditor desires to contest the clabn 20 exemption. he shall, within such period of
10 days, in the case of rea! property desceibed wn Section 6900235, and five days, in all other
cases, file with the levying officer s counteraffidavit alleging that the property is not exempt
within the meaning of the ssction or sectioes of this code relied upon, or i the claim to
exemplicn be based on Sections 690.2, 6903, 6904, 690.6, alleging that the value of the
property claimed (o be exempt is in eacess of the value stated in the applicable section or
~ sections, together with prool of service of & copy of such counteraffidavit upon the debtor.

(d) il no such counterafficavit, with such proof of service, it so filed with the levying officer
within the time allowed, the officer shall forthwith release the property.

{e} If such counteraffiduvis, with such proof of service, s so filed, cither the creditor or the
debtor shall be entitied 10 a hesring in the court in which the action is pending or from which
the writ issued for the purpose of determining the claim to exemption, the priority or division
of payment between ane of more creditors fromt nonexempt earnings vnder the provisions of
Section 6%.6 or the value of the property claimed to be exsmpt. Such hearing shall be
granted by the court upon motion of either party made within five days after the counteraffi-
davit is filed with the levying officer, and such hearing must be had within 15 days from the
date of the making of such motion unless continued by the court for good cause. The party
making the motion for hearing shall give not less than five days' notice in writing of such
hearing tc the levying officer and to the other panly, and specify thezein that the hearing is for
the purpose of determining the claim to exemption. The notice may be of motion or of

- hearing and upon the filing of the notice with the clerk of court, the motion is deemed made.

{f) If acither party makes such motion within the time allowed, or if the levying officer
shall not have been served with & copy of the notice of hearing within 10 days after the filing
of the counteraffidavit, the levying officer shall forthwith release the property to the debior.

(g} At any time while the proceedings are pending, upon motion of either party or upon its
own motion, the court may (1) order the sale of any perishable property held by such officer
and direct disposition of the proceeds of such sale, and (2} make such other orders as may be
proper under the particular circumstances of the case. Any orders so made may be modified
or vacated by the court or judge granting the same, or by the court in which the procecedings
are pending, at any time dunng the pendency of the proceedings, upon such Lerms as may be
just.

(k) The levying officer in all cases shall retain physical possession of the property levied
upon if it is capable of physical possession, or in the case of property not capable of physical
possession, the levy shall remain in full force and effect, pending the final determination of the
clatim to exemplion. However, no sale under execution shall be had prior to such final
deternunatian unless an order of the court hearing the claim for exemption shail so provide.

(i) At such heanng, the party claimung the exemption shall have the burden of proof. The
affidavits and counteraffidavits shal} be filed by the levying officer with the court and shalt
constitute the pleadings. subject to the power of the court to permit an amendment in the
interests of justice. The affidavit of exempiion shall be deemed controverted by the counterafli-
davit and bofh shall be received in evidence. Nothing heretn shall be constreed to deprive
anyone of the dght to a jury trial in any case where, by the Constitution, such right 15 given,
but 2 jury trial may be waived in any such case in Jike manner a5 in the trial of an action. No
findings shall be required in a proceeding under this section. When the hearing is before the
court sitting without a jury, and no evidence other than the affidavit and counteraffidavit is
offered, the court, if satisfied thet sufficient facts are shown thereby, may make its determina-
tion thereon. Otherwise, it shall order the hearing continued for the production of other
evidence, oral or documentary, or the filing of other afidavits and counteraffiduvits. At the
conclusion of the hearing, the court shall give judpgment determining whether the claim to
exemption shall be allowed or not, in whole or in part, asd may give judgment determining
the priority or division of payment between one or more creditors from nonexempt earnings
under the provisions of Section 690.6, which judgment shell be determinative as 10 the right
of the creditor to have the property taken and held by the officer or to sabject the property to
payment or other satisfaction of his judgment. In such judgment the court shall make all
proper orders for the disposition of such property or the proceeds thereof. .
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" () A copy of eny judgment enterad in the trial coved shail be Forthwith transmitted by the
clerk to the levving officer in order to permit such officer to eiiher relesse the property
attached or to continue 1o held it tw self i, in sccordance with the provisions of the writ
previously delivered to him. Such officer, unless an appegl from the judgment is waived, or
the judgment has otherwise bocome final, shall continue to hold such property under
attachment or execution, continuing the sale of any property held under execution until such
judgment becomes final. However, if & claim to exemplion under Section 690.6 is allowed by
such judgment, the debior shall be entitled to a reiease of the earnings so exempted at the
expiration of three days, nnless otherwise ordered by the coust, or unless the levying officer
shall have been served witis a copy of p notice of appeal from the judgment.

(k} When sny documents required horeunder are served by mail, the provisicns of this code
relating to service by mail shall be applicable therste,

(I} Whenever the time allowesd for an act o be done hereunder is extended by the court,
written notice thereof shall be given promptly to the opposing party, unless such notice be
waived, and to the levying officer.

(m) An appeal lies from any judgment under this section. Such appeal to be taken in the
manner provided for appeals in the court in which the proceeding is had. [1970 ch 1523 § 36;
1972 ch 649 §2, effective August 9, 1972; former § 690.50 amended and renumbered as
§ 690.52, 1970 ch 1523 § 55; 1974 ch 1251 § 3.) Caf Jur 2d Exemp § 28: Cal Practice §57:22:
Witkin Procedure 2d pp 3407, 3409, 3441, 1455, 456, 3457, I458, 3459, 3485, 4319, 4332
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EXHIBIT

Civil Code § G55

§ 955, Nonnegolnble jastruinents; iraster; notice

A transfer cther than one intended to create s security interest
(Section 10UELY {a) of the Unifurm Commescial Code’ of a nonne-
potiable instrumient which is otherwiso pegatiable within Division 3
of the Uniforin Cummercial Code but which is not parable to order
or te bearer and a saie of accounts, contract rigiits or chaitel paper
88 part of a saie of the business oul of which they arose (Section
9104 (£} af the Uniform Commercial Caded shall be decmed perfected
agaisl third persons when such property rights have been endorsed
or asslgned in writing and in the case of such jnstruments or chatte]
paper delivered 1o the transferee, whether or not notice of such trans-
fer or sale has been given to the abligor; but such endorsement, as-
signment or delivery shall not be, of itself, notice to the obligor s0 as
to invalidate any payments made by him to the transferor.

Commercial Code § 380%

§ 3805. Instrumenis Not Puyshie to {rdey or io Bearer. This
division applies to any instrument whose ferms slo not preclude trans-
fer and which is otherwise nogotiabie within this division but which is
not payable to order or to bearver, exeept that there can by ne holder in
due cottge of sieh an instrument,  {State 1983, ¢ 814, § M8O5

Californiz Cede Comment
Fo Johim A0 Bedn ond Qherleos 30 Willinas
Peior California Law The foflowing comment 18 niade

1. ‘This section is mew and haane  With redurd ta nennegotiable instry-
statutery counierrurt in the NiL.  ments ander the Commereial Code:

Except for those scelions of Division "Hy viriue of sechian 13805,
3 which are pecubiar to the holiler in FRRGET  Chapler [ BPivisien] 3
due courae, this section makes Divi- would apply o an iodreeient nod
sion 3 applicabie 1o an instrument pavable {0 order or to bearer, but
which i3 negotiable in form exrept otherwise  In  negelable farm.
for the faet that it is ot payable 1o “However, thore vouid be na holder
order or to beater, in due rourse of surh oan nstra-
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chant or common law of commerce
must, unu-or N.EIL § 186, cover
them, Mo wever, os the Qfieial
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“Et is nat vasy to state with ac-
curacy what changes this Section
will bring about in Californis law,
for it is difficult to say what the
California law of non-negotiable
inatruments is. In cortain instanc-
es thiz Section would compel re-
#uitd in cases concerning nok-nego-
tiable inatriments similar to those
shiaining under the Civil Code.
Under CC § 1459%, a nor-negotia-
ble inatrument may be transferred
by indorsement, the tranusferee
thereof taking subject to all equi-
iies and defenses. Under CC §
1614, & non-negatiable instrument
would presumptively be issued for
consideration. Under OC § 1615,
the burden of showing want of
consideration j3 on the maker or
drawer.

“It might be contended that this
Section imposes too onerous o bur-
der on the indorser of & non-nego-
tiable nate, Theeisions on the lin-
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RECOMHERNDATION
relating to
AMENDIENTS TQ THE ATTACHMENT LAW
The Attachment Law (Code Civ. Proc. §§ 4581.010-492.090) was enacted

in 19?41 on recommendation of the Law Revision Commission. See Hecom-

mendation Relating to Prejudgment Attachment, 1l Cal. L. Revision Comm'n

Reports 701 (19?3).2 The new law will go into effect on January 1,
19?6.3 The Commission has reviewed the Attachment Law as epacted and
comments which have been received concerning it; this recommendation

proposes a number of revisions in that statute.

Cases In Which an Attachment HMay Be iIssued
As enacted, Section 483.010 of the Attachment Law permits the issu-

ance of attachment against a "defendant engaged in a trade, business, or
profession"& provided that the subject of the contract upon which the
claim is based was not used "primarily for personal, family, or house-
hold purposes.” Section 483.010 failed to specify the time when the
defendant must be engaged in a trade, business, or profession. Accord-
ingly, the Commission recommends that Section 483.01C be amended to
provide that the defendant must be so engaged either when the contract
was made upon which the claim is based or when the claim against him
arose. The effect of this amendment would be to make clear that the
property of an individual may be subject to attachment regardless of
whether the individual has retired or gone out of business after the

contract was made or the claim arose but before the attachment is sought.

1. Cal. Stats. 1974, Ch. 1516 (Assembly Bill No. 2948).

2. See also Report of Senate Committee on Judiclary on Assembly Bill
2948, Senate J. 13010 (August 21, 1974).

Cal. Stats, 1974, Ch, 1516, 3 49.

For an interpretation of the meaning of 'trade or business™ under
existing Section 537.2, see Advance Transformer Co. v. Superior
Court, 44 Cal. App.3d 127, Cal. Rptr. (1974).



Insufficient Undertaking and Wrongful Attachment

Under the Attachment Law as enacted, 1t is unclear whether it is a
wrongful attachment under Section 490.010 where the plaintiff fails to
increagse an undertaking when ordered to do so pursuant to Section 489.220
(undertaking to obtain a writ of attachment or protective order) or Sec-
tion 489.410 (undertaking on appeal). The Commission recommends that it
be made clear that the plaintiff's failure to Increase the amount of the
undertaking is not itself a wrongful attachment. The defendant 1s ade-
quately protected in the event of a wrongful attachment under Section
490,010 because the original undertaking remains in effect,5 thereby
providing a fund for recovery of damages for a wrongful attachment, and
because the rights obtained by filing the now insufficient undertaking
immediataly cease,6 thereby minimizing any injury to the defendant's

interests.

GCourt Commissioners

In its 1973 recommendation, the Commission recommended enactment of
a provision stating that the judicial duties to be performed under the
Attachment Law are "subordinate judicfal duties” within the meaning of
Section 22 of Article VI of the California Constitution and may be per-
formed by appointed officers such as court commissioners.7 This provi-
sion was deleted from the Commission's recommended legislation because
it proved to be extremely controversial and jeopardized the passage of
the legislation. HNevertheless, such duties are appropriate dutles to be
performed by court commissioners and are now performed by them in some
countles. Since delegation of such dutles to commissioners under the
Attachment Law is necessary for efficiency and economy, the Commission

again recommends that such delegation be expressly authorized by statute.8

3. See Section 489.090(d). As provided in subdivision (a) of Section
489.220, the amcunt of the undertaking is 52,500 in municipal court
and $7,500 in superior court.

&, See Sections 489.090{c) and 48%.410{a).

Recommendation Relating to Prejudgment Attachment, 1! Cal. L.
Revision Comm'n Reports 701, 739, 760 (1973).

8. Assembly Bill 919, introduced in the 1975 session of the Legisla-
ture, proposes the enactment of a section designating the duties
under the Attachment Law as subordinate judicial duties.
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Description of Property Subject to Temporary Protective Order

Chapter 6 (commencing with Section 486.010) of the Attachment Law
as enacted did not provide the manner of description of property whose
transfer 1s restrained by a temporary protective order. A defendant
against whom a temporary protective order 1s issued is subject to being
held in contempt if he should violate the order. Consequently, Section
486,050 should be amended to require the tenporary protective order to
describe the property in a manmer adequate to permit the defendant to
identify the property subject to the temporary protective order. Under
this standard, the description should be fairly specific in a temporary
protective order restraining the transfer of property of an individual
defendant or of a portion of the property of a corporation or partner-
ship. For example, a description reading all equipment as defined in
Code of Civil Procedure Section 481.100 would satisfy the recommended
standard where the order contains the relevant definitions. Where only
a portion of a type of property such as "equipment” is sought to be re-
stralned, a more specific description will be required. Where all cor-
porate or partnership property subject to attachment is sought to be re-
strained, a reference to all such property subject to attachment pursu-
ant to Section 487.010 would satisfy the recommended standard 1f the

order also contains the text of the sections referred to.

Effect of Temporary Protective Order on Deposit Accounts

Section 486.060, which permits the defendant who 1s subject to a
temporary protective order to write checks for certain purposes despite
the order, is unclear. The Commission recommends that this section be
amended to make clear that the defendant may write checks for any pur-
pose he pleases so long as there remain sufficient funds in his accounts
to secure the plaintiff's claim and to meet payroll, legal, and other

expenses specified in the section.

Wrongful Attachment Liability for Levy on Property of Third Person

The Attachment lLaw makes the plaintiff liable for damages, costs,
and attorney's fees to a third person whose property 1s attached except
where the plaintiff has relied in good faith on registered or recorded

nwnership.g This exception to the plaintiff's wrongful attachment

9. See Code Cilv. Proc. 5§ 490.010 and 490.020.
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liability is too narrowly drawn. A plaintiff, who has acted reasonably
and in good faith where there is no recorded or registered ownership but
has nevertheless attached property of a third person, should not be
liable for a wrongful attachment. Accordingly, the Commission recom-
mends that the limited exception to 1iability for attachment of a third
person's property provided by Sectilom 490.010 be expanded to protect any
plaintiff who makes the levy in good falth and 1f he reasonably believes
that the property belongs to the defendant.

Minor Amendments

The Commission also recommends several minor amendments and amend-
ments of a technical nature which are explained in the Comments follow-

ing the affected sections of the bill, infra.

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections [481,160,] 482.080, 483,010, 484,050,
484,340, 486,050, 486,060, 486,090, 487,010, 487.020, 488.010, 488,080,
488.310, 488.350, 488.360, [488.370,] 488.430, 488.530, 488.560, 489.230,
489.310, 490.010, and 491.010 of, and to add Sections 482.060 and 489.130

to, the Code of Civil Procedure, relating to attachment.

The people of the State of California do enact as follows:




SECTION 1. Section 481.160 of the Code of Civil Procedure is amended

to read: [This amendment is an alternative to the amendment of Section 488.370.]

1t

481.160. “Negotiable instrument” means a "negotiable instrument" as

defined by Section 3104 of the Commercial Code and any instrument described

in Section 3805 of the Commercial Code .

Comment. The amendment of Section 481.160 makes clear that "nonnego-
tiable instruments” are treated as negotiable instruments in this title.
See Com. Code § 3805 (relating to any instrument whose terms do not pre-
clude transfer and which isotherwise nepotiable within the Commericial
Paper division of the Commercial Code but which is not payable to order
or to bearer). The effect of this amendment is that such”nonnegotiable
instruments" are levied upon by serving the person in possession of the
instrument and, if such person is the defendant, by seizure of the instru-
ment. See Sectlon 488.400. Prior to this amendment, levy in this situation
was by notice to the person obligated on the instrument as provided by
Section 488.370. Compare Civil Code § 955 (perfecting transfer of 'non-

negotiable instruments" ).
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SEC. 2. Bection 482.060 is added to the Code of Civil Procedure,

to read:

b 482050, Judieial duties are “‘subordinaie  judicial
duties” ‘

4582.060. The judicial duties to be performed under this
title ure “suboerdinate judicial duties” within the meaning
of Section 22 of Article VI of the California Constitution
and may be perforied by appointed officers such as court
commissioners.

Commeni. Seciion 482060 authorizes the use of court
commissioners to perform any of the judicial duties required by
this title, See Car. CoNST, Art. V], §22: compare Cobr CIv.
Paoc. § 259

S8EC. 3. Sectlon 482.080 of the Code of Civil Procedure is

amended to read:

§ 482.080. Issuance of order directing transfer

482.080. 1If a writ of attachment is issued, the court may
also issue an order directing the defendant to transfer
possession of the property sought to be attached to the
levying officer. Such order shall contain a notice to the
defendant that failure to turn over possession of such
property to the levying officer may subject the defendant
to being held in contempt of court erarsest.

Comment. The amendiment to Sectlon 4LB2.080 deletes the words "or
errest” from the end of the last sentence. This amendment makes clear
that the defendant is not subject to arrest independent of 'c-cntempt
proceedings. See Code Civ. Proe. § 501 {civil arrest sbolished). A
person mey a_till be arrested in the course of contempt proceedings.

See Code Civ. Proc. §§ 1212, 1214,

SBC. %. BSection 483.010 of the Code of Civil Procedure !g amended

40 read:

-



483.015.  {a) Except as otherwise provided by statute,
an attachment may be issued only in an action T

éﬁfeé -l wr by

where:

L B ¥ a4 s iy

% (1) The action is ———

~—

R U ¢ 3]

a claim or claims for monev i which the total sum
claimed is a fixed or readily ascertainable amount not less
than five hundred dellars (850) exclusive of costs,
interest, and attorney’s fees—ae i et

« G b Ghamnlied. » gad each of which

&

clalm is based upon & contrmct, express or lmplied;: and

(2) 7%he action is sgeinst e deferndant engrged in & trade,

buainess, or profession either when the contract was made or

when the claim arose.

{(b) An attachment may not be issued if the claim is
secured by any interest in reat or personal property
arising from agreement, statute, or other rule of law
(including any mortgage or deed of trust of realty, any
security interest subject to Division 9 (commencing with
Section 91011 of the Commercwal Code, and any statutory,
common law, or equitable lica). However, anatbuchment
may be issued (1} where the claim wus oniginally so
secured but, without any act of the plaintiff or the person
fo whom the security was miven, such security has
herome valoeless or (20 where the olaim wi secnred by
a nonconsensual possessory Hen but such lien has been
relinquished by the surrender of the possession of the
property. _ ;

{c} An attachment mayv not be issued where the claim
is bused on the sale or lease ov a license to use property,
the furnishing of services, 8r the loan of money und theé
property sold or ieased, or licensed for use, the services
furnished, or the money loaned was used primarily for
personal, family, or household purposes.

{(d) An attachment may be issued pursuant to
subdivision (a) whether or net other forms of relief are
demanded.



Comment.  Caction B3 010 T smended fe provide that the property

b,

of & defendant ia subject to stiachwent 1Y the Jefendant was engaged in

& trade, business, or profession a% the time the contract was made or the
claim againet him erowe. The amended saction rekes clear that an ipdi-
vidual is sublect to atischment desplte the fact that, after the contract
ves made or the cleim arore, he reftired or cease¢ to engage in a trade,
business, or professicn. Where attachment 16 not precluded by the standard
of subdivision (c){, the question whether an attechment will properly issue
depends -upon a determination that the individual 1e "engaged in & trade,
buslness, or profession.” The spplicatiocn of this sturdard is necessarily
left to the courts, but in the case of individusls it %8 not intended to
1imit sttechment to sole proprietors and Lndependent codtractora. Whether
& gﬁamntor 15 subject to attachment depends upon whether he was engaged
in a trede or business at the time the contract was made or the claim

arose. See Advance Transformer Co. V. Superior Court, si Cal. App.3d

127, ___ Cal. Bptr. ___ {1974}

SEC. 5. Section 484.050 of the Code of Civil Procedure 1s amended

to read:

484.050. The notice of application and hearing shall
inform the defendant of all of the following:

(a) A hearing will be held at a place and at a time, to
be specified in the notice, on plaintiff's application for a
right to attach order and a writ of attachment.

{b) Therorder wiil be issued if the court finds that the
plaintiff's claim is probably valid and the other
requirements for issuing the order are established. The
hearing is not for the purpose of determining whether
the claim is actually valid. The determination of the
ad¢tual validity of the claim will be made in subsequent
proceedings in the action and will not be affected by the

decisions at the hearing on the application for the order.
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(e} IF the right to attach order iy issued, 2 writ of
attuchmient will be ssued to attach  the property
described in the plantiffs application ualess the court
decermines  that  such  property s exempt  from
attachment. However. the arder will not be limited to the
property described in the application but may later be
extended to any nonexempt property of the defendant,

(d} Tf the defendant desires to’oppose the issuance of
the order, Le shall file with the courl a notice of
oppoesition and sppporting  atfidavit as” requrre
Section 484.060 not later than five days prior to the date
set for hearing, i

(e; H o the defendunt cluims that the property
described in the application. or a portion thereof, is

and eerved | exempt from attachment, he shall include such claim in
the notice of opposition filedypursuant to Section 484.060
or hlesa separate claim of exemption with respect to the
%ty as pravided in Section 484.070. If he does not do
s0, the claimn of exemption will be barred in the absence
of a showing of a change in circumstances occurring after

the hearing. '

(f; The defendant may obtain 2 determination at the
hearing whether property not described in the
application is exempt {rom attachment, but the failure to
claim thal property not so deseribed is exempt from
aﬁ&mhnwntwﬁlmﬂqnedudehknﬁnnnnahngachhnof
exemption with respect to such property at a later time.

(g} Either the defendant or his attorney or both of
them may be present at the hearing.

thj The notice shall contain the following statement:

- “You viay seek the advice of an attorney as to any muatter
connected with the phuntift’s application Such attorney
should be consulted prompily so that he TNay assist you
before the time set for hearing.”

and aserve on
ihe plaintifr

N

Comment. Section 484.050 ie smendeg tu conformm to the provialons

of Sections LBL4.060 and 4B%.070.

SEC. 6. Section &84 340 of the Code of Civil Procedure 1s amended

to read:



484.340. The notice of application and hearing shall
inforimn the defendant of all of the {ollowing:

{(a) The plaintiff has applied for s writ of attachment
to attach the property described in the application.

(b} A hearing will be held at a place and at a time, to
be specified in the notice, to determine whether the
plaintiff is enbitied t¢ the writ.

(ey A writ of attachment will be issued to sttach the
properiy described in the plaintiff's application unless
the court determines that such property is exempt from
attachment, )

(dy If the defendant claims that the property
de&;&?@? i ;he gﬁpﬁ?mﬁﬁu,éwLa‘gﬁrﬁanxt%ereoﬂ 5 /.4 serve on
exernpt from sttachiment, he shall file with the courtyg Ths oiaTnil?

Anpt b ! . plaintiff
clamn of exemption with respect to the property as
provided in Section 454 330 1ot later than five days prior -
tc the date set for hearing. I he does not do so, the claim
of exemptios will be barred in the absence of a showing
of a change in circomstances sceurring after the hearing,

{e) Either the defendant or his attorney or both of
them may be present at the hearing,

(f} The notice shall contain the following statement:

“You may seek the advice of an attorney as to any matter
connected with the plaintiffs application. Such attorney
should be consulted promptly so that he may assist you
before the time set for hearing.” » '

*

Comment. Section 484,340 is amended to conform to the provisions

of Section u8hk.350.

SEC. 7. Section 486.050 of the Cude of Civil Procedure {s amended

to read:

486.050. (&) Pxeept aa-shheveise-provided-in-cubdivi sien-{h)-and-4in

Seetions-LiB6.Qu0-and- 186,060y -she The temporary protective order may pro-

gy of
hibit any transfer by the defendant of/hiz the defendant's property

in this state subject to the levy of the writ of gttuchment. The temporary

protective order shall deperibe the property in 4 manner sdequate to permit

the defendant to identify the property subject io the temporary protective

i

order.
(b) If Notwithstanding subdivision {a), if the property 1s farm

products held for sale or is iﬁventary, the temporary protective order



may not prohibit the defendant from transferring the property in the

ordinary course of business, but the temporary protective order may

impose appropriate restrictions on the disposition of the proceeds from

such transfer.

Comment. Subdivision (a) of Section 486.050 is amended to provide
for the manner of description of property which is subject to the temporary
protective order. The description in a temporary protective order restrain-
ing the transfer of property of an individual defendant or a portion of the
property of a corporation or a partnership should be sufTiclently specific
to permit accurate identification, For example, where all equipment of the
defendant is subject to the temporary protective order, the statement "all
equipment as defined in Code of Civil Procedure Section 481.100" would
satisfy the standard of subdivision {a) if the order alsc contains the text
of the section referred to and other relevant sections. Where less than all
of a type of property is to be restrained by the temporary protective order,
a more specific description is needed. Where all attachable corporate (or
partnership) property is subject to the temporary protective order, the
statement "all corporate (or partnership) property which is subject to
attachment pursuant to subdivision {a) of Code of Civil Procedure Section
L8T.010" satisfies the requirement of subdivision {a) if the order also
containscthe text of the section referred to and other relevant sections.
Compare Section 48L.020(e).

The temporary. protective order should restrain the transfer only of an
amount of the defendant's property which i1s reasonably necessary to protect
the plaintiff's interest until a writ of attachment can be issued. Where

an excessive amount of property is subject to the temporary protective order,
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the plaintiff msy be liable Tor abuse of process. Cf, White Lighting Co.

v. Wolfeon, 68 (al.2a 336, 433 .28 4, 66 Cel. Epbr. 6o7 (1968). See
Section k36,040 reguiring the temporary prosective order to contoein
provisions whick the —ourt determines would be in the interest of Justice
and equity tc both parties.

The amsndments to the ilptroductory portica of subdivielon {a) and

to subdivieion {b) mrs technical and make no substantive change.

SEC. 8. Bection 436.060 of the Cods of Clvil Procedure is amended

- ) any te;_so\r
486.060  Notwithstanding  Section—486-0568y o the — -

temporary protective order sued-andor—this-chaptor N

shall-permit the defendant 4gissue any number of checksy] (L.

' (a} In an aggregate amolint 6f not more than one aeainat bis
. thousand doliars ($1,000) egeinst—pnyai—his—deposit deposit accounts
In any amount reesunts-ir-this-state-for any purpose. in this state :
for the follow- (hi Iaepiv-arotnb-so—tong-ue-the-tuprogete-nronnt 2
. T - o ce i gEa iR N )

to read:

N

——

:I‘.gg. purposes:

compensation and unemployment insurance) aiting duc
in the ordinary course of business prior to the levy of a
writ of attachment. :

! mountin-payment,tfor goods thereafter
delivered to the defendant C.O.D. for use in his trade,
business, or profession.

Ao Inanvamountin-paynentof taxes if penalties will
accrue for any delay in payment.
ntin-payment,of reasonable legal fees
and reasonable costs and expenses required for the
representation of the defendant in the action.

Lo} Inanamodid-in-paymentof any payroll expense
(including taxes and premivms for weslnens g worker's

{¢) In eny amouni for apy purpose sc long as the aggregate amount re-

malning iy the defendant’s deposit accounte in this state is not less

than the ambunt of tae plaintiff’'s claim plus any additional amounts

permitted to be paid pursuant to subdivisione {a} apd {b}.
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Comment. Section 486.060, as enacted, and its predecessor, former
Section 538.3, failed to clearly state the rules permitting a defendant
who 1s subject to a temporary protective order to write checks. Section
486.060, as amended, makes clear that, if funds are available, the defend-
ant may write checks regardless of the plaintiff's claim, for g total of
$1,000 for any purpose and for any amount for the purposes listed in sub-
division (b). Section 486.060 does not require the defendant to write
checks for the purposes described in subdivisions (a} and (b) nor does it
establish a preference of one of these purposes over any other., However,
the defendant may not write checks under subdivision {c) unless the defend-
ant (1)} has either written checks for the purposes described in subdivisions
{a) and (b) or reserved sufficient funds in his deposit accounts to cover
checks permitted to be written by subdivisions (a) and (b) and (2) hes
reserved sufficlent funds to pay the plaintiff's claim. Subdivision (c) is
intended to prevent a temporary protective order issued on a small claim
from tying up large accounts. Where the defendant has sufficient funds, the
amounts allowed to be written by subdivisions (a) and {b) must not be allowed
to reduce the funds available to secure the plaintiff's claim. However,
where the defendant's accounts are insufficient to allow payment of the full
amount permitted by subdivisions {a) and (b) and to reserve a fund to secure
the full amount of the plaintiff's claim, Section 486.060 makes clear that
checks written under subdivisions (a) and (b} have preference over the
plaintiff's interest in reserving & fund to secure his claim.

In the following examples illustrating the application of Section 486.060,
assume that the defendant has deposit accounts totaling $10,000 in this state

and the plaintiff has a $5,000 claim:

e



(1) If expenses under subdivision (b) total $2,000, the defendant may
write checks totaling $1,000 under subdivision (a) and $2,000 under subdivi-
sion (b). The defendant may then write additional checks totaling $2,000
under subdivision (c), reserving $5,000 to cover the plaintiff's claim.

(2} If, in the first example, the defendant had decided for some
reason to defer payment of the $2,000 payable under subdivision (b), he could
still write an additional check for $2,000 since subdivision (¢) allows
checks to be written in amounts in addition to the total of amounts permitted
to be paid under subdivisions {(2) and (b) and the amount of the plaintiff's
claim.

(3) If expenses under subdivision {b) total $8,000, the defendant may
still write checks for no more than $1,000 for any purpose under subdivision
(a). No checks could be written under subdivision (c) since only $1,000
remains in the acount and the plaintiff's claim is $5,000.

{4) If the defendant has no expenses under subdivision (b}, he may
write checks totaling $5,000 for any purpose--$1,000 under subdivision (a)
and $4,000 under subdivision (c).

The introductory clause of Section 486.060 is amended to make clear
that the defendant may issue checks for the purposes and in the amount pro-
vided repgardless of the temporary protective order. The form of the temporary

protective order is prescribed by the Judicial Council. See Section 482.030{b).
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SEC. 9. Sechion 486.090 of the Code of Civil Procedure is amendsd teo
read:

486.090. Bxeeps as estherwise previded ik Seebiens 48L4.080; 48G-130;-
ard L4E9:320; 4he The terporary protective order shall expire at the earliest
of the following times:

(2} Forty days after the issuance of the order or, if an earlier date
is prescribed by the court in the order, on such earlier date , or if the

effeclive period of the order is extended by the court pursuant to Section

48k 020, the end of such period .

(b) As to specific property described in the order, when a levy of

attachment upcn that propsrty is made by the plaintiff or when that property

is determined to be exempt from attachment .

Comment,. Subdivision (b} of Section 486.090 is amended to make clear
that the temporary protective order does not restrain the transfer of property
after it has been determinzd to be exempt. The amendments to the introductory
proviso of the section and to subdivision {a) are technical and make no sub-
stantive chang=. It should be noted that the court may wmodify or vacate a
temporary protective order pursuant to Section 486,100 {on application of defen-
dant), or terminate the order pursuant to Section 489,320 {undertaking to

secure termination).

SEC. 10. Section 487.010 of the Code of Civil Procedure is amended to
read:

487.010. The following property of the defendant is subject to attachment:

(a) Where the defendant is a corporation, all corporate propsrty for which
a method of levy is provided by Article 2 (commencing with Section 488,310} of
Chapter 5.
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(b) Where the defendant is a partnership, all partnership property for
which a metheod of levy is provided by Article 2 (commencing with Section
4£8,310) of Chapter 8.

{¢) Where the defendant is an individual engaged in a trade, business, or
profession, all &£ kis real property and all of the following property:

(1)} Accounts receivable, chattel paper, and choses in action execept any
suck individual claim with a principal balance of less than che hundred fifty
dollars ($150).

{2) Deposit accounts except the first one thousand dollars ($1,000)
deposited in any single financial institution or branch thereof; but, if the
defendant has more than one deposit account, the court, upon application of the
plaintiff, may direct that the writ of attachment be lavied on balances of less
than one thousand dollars ($1,000) if en aggregate of one thousand dollars
($1,000) in all such accounts remains free of levy.

(3) Equipment.

(4) Farm products.

(5) Inventory.

(6) Judgments arising out of the conduct of the trade, business, or pro-
fession.

(T) Money on the premises where the trade, business, or profession is con-
ducted.

(8} Negotiable documents,

(9) Negotiable instruments.

(10) Securities.

{(d)} Where the defendant is an individual who is a partner and is sued for

his individual liability as a partner of a partnership which is engaged in a

-12-



trade, business, or profession, all of the defendant's real property and all of
hig property which is of a type described in subdivision (¢} and which is used

or held for use in the partnership's trade, business, or profession.

Comment. The amendment of the opening clause of Section LA7,010 makes
clear that only the defendant’'s property is subject to attachment., All other
property is exempt from attachment in the action as provided by subdivision {4}

of Section 487.020.

8EC. 11. Section UR7.020 of the Code of Civil Procedure is amended to
reads

4Y87.020. Hetwishesandine Seetien 4B87-010; she The following property is
exempt from attachmwent:

(a) All property exempt from execution.

(b) Property which is necessary for the support of an individual defendant

ARd members ef bis Meusekeld-or the defendent's family supported in whole or in

part by the defendant .

{c) All compensation paid or payable by an employer to an employee for
personal services performed by such employee whether dencminated as wages, salary,
commission, bonus, or otherwise.

(d) All property not subject to attachment pursuant to Section L4g7.010.

Comment;- The amendments to Section L87.020 are technicel. The introduc-
tory phrase, reading "Notwithstanding Section 487.010," has been deleted since
it was confusing when read with subdivision (d); this amendment makes no sub-
stantive change. The language of subdivision (h) ig amended to maks clear that
an individual defendant is entitled to the exemption as well as a defendant with
g femily; this language is based on Sectior 690.6 (hardship exemption for

earnings).

-13-



SEC, 12. Section 4885.010 of the Code of Civil Procesdure is amended to
read:

488.010. (a) The writ of attachment shall identify the defendant whose
property is to be attached. If the writ of attachment does not describe the
property or interest therein in a manner adequate to permit the levying officer
to execute the writ, the plaintiff shall give to the levying officer instruc-
tions in writing, signed by the plaintiff or his attorney of record, which
contain & description of such property adequate to permit the levying officer
to execute the writ.

(b} Where the property of the defendant sesgk¥ to be attached is real

property sierding in the mame ef R shird persens wheiher nlene er degother.

with 4he defamderk; or crops growing or timber standing thereon  the writ of

attachment shall identify swek $hiwd any person other than the defendant in

whose name the real property stands upon the records of the county .

Comment. Suobdivision (b) of Section 458.010 is amended to provide that,
where crops growing or timber standing on real property are sought to be
attached, the writ must identify any vperson, other than the defendant, in
whose name the defendant's real property stands upon the records of the county.
See Saction 488.360(c). Subdivision {b) is applicable, for example, where
there has been a fraudulent transfer, where defendant’s interest in the real
property is unrecorded, or where there is a resulting trust in favor of the
defendant, This provision is applicable only in the situation where the defen-
dant's interest in property, or part therecof, is recorded in the name of
another person, and is not applicabls in the normal situvation where title is
legitimately held jointly. The other amendments are technical and make no
substantive change. The addition of the phrase "upon the records of the

county" restores language of former Section 542,
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SEC. 13. Section 488,080 of the Code of Civil Procedure is amended to
read:

488,080, (a) The levying officer shall make a full inventory of property
attached and return such inventory with the writ as provided in Section 488.070.

b) The Upon the request of the levying officer 5 at the time of service g
E]

shal: reguess any person whke reseips preperiy i his PerScoSiern eF BRAY [2ecHRS

debier er judgmerni debier lovied upen %e giwe hiwm obther than the defendant

shall give the levying officer a memorandum, describing $ke any property of the

defendant in his posgession or any debt owed to the defendent which is levied

upon and stating its value or the amount owing, within 10 days after such service,

If the perscon denies that he possesses such property or owes such debt, he shall

80 state in the memorandum, If the person Tails to give suek the memorandum

within the time specified, the levying officer shall state such fact at the

time ke mekes his wesurn the writ is returned pursuant to Section 488.070. A&

person failing to give sdek the memorandum within the time specified may be re-
quired to pay the costs of any proceedings taken for the purpose of cbtaining

the information required by suek the memorandum.

Comment. Subdivision (b) of Section 488.020 is amended to state more
directly the duty Co give a memorandum on request of the levying officer. 1In
addition, the amendment makes clear that the person served has a duty to give
the officer a memorandum even where he denies that he has the defendant's prop-

erty or owes a debt to the defendant. See Secticn 488.550(c).

SEC. 1k, Section b85.310 of the Code of Civil Procedure is amended to
read:

488,310, (a) To attach an interest in real property, the levying officer
ghall record with the office of the county recorder of the county where the
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property is located a copy of ithe writ and the notice of attachment.

{b) Wher= .y en the dates ef roeerdings the writ identifies a person, other

than the defendant, in whose name the property of the defendant stands upon the

records of the county #r ske same ef a third perser; oither aiene er fagether

with the defendant -, the recorder shall index such attachment when recorded in
the names of both the defendant and such skied other person.

(c¢) Promptly after recording and in no event more than 15 days after the
date of recording, the levying officer shall mail a copy of the writ and the

notice of attachment to the defendant and to any &kié®d other person identified

in the writ in whose name the property stands em ke dabe ef recerdinrgs Buoh

eepias shail be mailed e upon the records of the county atl the address of ks

defendont ard guy skird such other person as shown by the records of the office

of the tax assessor of the county where the properiy is located.
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- (e Promptly afier cecordmyg apd 'n no event ruore

than 15 diuye after the dote of recording. the levying
officer shad! serve s ocgupant of the sroperty weth o
copy of the witt and the notice of stfacpmenl oy i there
i no oreupsni on the properiy b the Sime serv oe iy
attempted, the levving offoer shall ot o ooy of the wogd
1 the property

* H
prscde by

feaving tha ¢
mersorativ, ¢
ags and digorcbos,
Seryvieo b8 atiempred vl vho oo
agent of sogn orounant or & e
hGousehold, Wheve by propgerty
consizgts of e then one Jdistioed lon, pareeh or
governmenttal cubaivision end any of such lols, parcels, or
governmental subdivisions lie with relation to any of the
others 50 as to form one or more continucus, unbroken
tracts, only one service or posting need be made under
this subdivision as to each such eontinuous, unbroken
tract.
fe) A failure <o send the notices required by

subdivisionn {¢) or te post or serve notice pursuant to
subdivision (d) shall not affect the lien created pursuant
to subdivision (a}.

e npa ) T

S nE Lainiy or

oii tn b wrll

Comment. The smerdments of subdivizions (b} and (e} of Section

pALL AR
185,310 are larzely tzehnieal. dee the Comment to Section BR8,010 as
amended. The lmst senvance af subdivimicn (o) is amended to eliminate
the provision for mailing the defersant's ~opy of ihe writ and notice
at hig sddress 28 1t sppearas on the 18X esgacssor's records; the copies

are malled to the defendant at his address ftor service in the actlion.

e

SEC. 15. Section 82,350 of the Code of Civil Procedure is amended

to read:

488380, (a' To attach a motor vehicle or vessel for
which. a certificate of ownership has been isswed by the
Department of Motor Yehicles and wlach is equipment
of a going business, the levying officer shal! file with the
Departinent of Motor Vehicles 2 notice which shall
contair ali of the following:

1T



fi: The ﬁ.ﬂm am; matiing address, o km;wz;., oi both
thf:f Piamt; anxd the defendunt in the deseribed schion,
&) A description of the venicle or vesssd attached,
E‘fﬁ' A statement that the plaintif in the action has
1cq111r“d GY7] (iiim(‘hfﬁz“ﬁi Her *‘i,é':.“’h ";;-"*11 e oy wessoh
(b} Promptly after filing anc oo cvent mors than 45

3

days after the date of hiling g"e:m;imzaz o thas wection, the
levying officor shuli sorye the detendunt ath o copy of

the writ and the noties o attachment
{o} ?f(}*}‘ptiv after fling end in no event more than J0
d%}’k aftor the daie of B§ ‘Lht‘
levying officer shall detovinune from the department the
name pid address of the Ingal owner, i anv, of the vehicl
ar vessel ss shown by the records of the departinent on
the 'iat: oi biog and shiudl serve aufs‘z el OWReT wi tha
copy of the writ andg the notice of stchment (\_Jg “Zariified mall, return
{d) The lien of attachment acquireu pursuant to levy '\ receipt requested .
under this section does not affect the vights of a person
who 15 a4 bona fide purchuser of the vehicle or vessel and
obtains possession: of both the vehicle or vessel and its
certificate of ownership. 7
(e} A failure to serve thﬁ dc&;nd,mt pursuant to
subdivision (b} or the legal owner pursuant to
subdivision (¢} shall not affect the lien created pursuart
to subdivision {a3.
(fy The fee for fiing and indexing each notice of
attachment, notice of extension, or notice of release with
the Department of Motor Vehicies is three dollars ($3).
Upon the request of any person, the Department of
Motor Vehieles shall issue 1ts certificate showing whether
there is on file, on the date and hour stated therein, any
notice of attachment, narning a particular person, and if
a notice is on file, giving the date and hour of filing of
each notice and the name of the plaintiff. The fee for the
certificate issued by the department is two dollars ($2).
Upon reguest, the department <hall furnish a copy of any
notice of attachment or notce affecting a notice of
attachment for a fee of one dollar (81 per page.

G Tarsvani 1o ?M st

Comment. Subdivision (e} of Section B85.350 is amended to provide

the manner of pervice of the writ end notics.



Sre. 16. Sectlon MBS, 3680 of the Code af Clvil Precedure iz amended

to read:

an8360 (a3 Toattach farm oroducts or aventery of
a going business,  the Sefergiant consents, the jevylug
oflicer shall place a keepor o e ol such praperty for
a period not te swpacd 1 davs Dering such period, the
defendant may continue o operide his frm or bustness
at his vwe expense provided 2t sides are fial ans are {or
casht oF the equvaloet of sasin For the prrDoses of this
subdivision. paymant by elinck g e bt med-
Mmﬁ%&e*%ﬁw»WWm&M chult be deemed the
eauivalent of a cush peyment, The levving oflicer shall
incur uo Habibity for scoopting payment ia the form of a
cash equivalint The proveeds from alt sales shall be
given to the keeper for the purpnses of the levy unless
otherwise authorized by the plaintiff. if the defendant
does not consent or, in any event, after the end of such
10-day period, the levying officer shall tuke such property

into his exclusive custody unless other disposition is made
by the parties to the actici. At the time of levy or
pronptly thereafter, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment.

(b} Where property is levied npop pursuant o
subdivision {4}, the defendant may apply for an order
pursuant to this supdivision lor the relewse of property "’"’? o epanT
- ; boctrment of-the-dofondant-wad-his-frmsily A SLCOPLQ UL
Such application thall be: made by filing with the court fe subdivisien )
and serving on the plaintiff a notice of motion. Service on \ of Section #£7:020
the plaintiff shali be made not less than ihree days prior
to the date set for hearing. The hearing shal! be held not
more then five days after the filing of the motion, unless .
for good cause, the court orders otherwise. The notice of !
motien shall state the reliel requested and shall be {
accompanied by an aflidavit supporting any fartual issues !
raised and points and authoriiies supporting any legal ;
issues raised. At the hearing ou the motion, the defendant I
has the burden of showing that the property, or 4 porton /

thereof, attached pursuant to subdivision {a) and the
proceeds therefrom are —easenticl —tor-the—suppert—ef
t LondHvie-famidy L pon such showing, thg&__gggmﬁtjjﬂ-/ \
' aiempl
[

order the removal of the keeper and return the

defendait to pussession of such property-asisessentintfor
hesupport-ofkimself-and-hivfamily and may make such




further order ms vl sourt desor wnpson
the piaintiff a
claim. Such reder o
Hling pursuont 0 sohei '
reasonable resiviciioy o the
previgusly levied upon,
fo} Notwithstanding the poovisions of
upont the elecrion snd the in
tavying officer shuil
A going business By 1l
by the Seeretiry of Siui
s sogutted A w
mventory of the defendnm Woen the preperty is erops
or timber to be ¢ o onnhice studt be reearded in the
office of the county rocorder in the county where the
nd on owhich the cooups are growirg or on which the
timber is standing focated, Where, on the date of
recording, the fanc on which the 210ps are growing or on
which the Himber i3 standing standsn the name of 2 thisg |\
person} either slone-vr-together-with-the-detendant the
recorder shal] index such attachment when recorded in
the names of both the defendant and such-+iré¥person @
In all other cases, the notice shall be filed in the office of
the Secretarv of State. The fee for filing and indexing
each notice of attachment, notice of extension, or notice
of release in the office of the Secretary of State is three
dollars ($3). Upon the request of any person, the
Secretary of State shall issue -his¥eertificate showing
whether there is on file, on the date and hour stated
therein, any notice of attachment, naming a particular
person, and if a notice is on file, giving the date and hour
of filing of each notice and the name of the plaintiff. The
fee for the certificate issued by the Secretary of State is
two dollars (327 A combined certificate may be issued
pursuant ta Section 7203 of the Covernment Code. Upon
request, the Secretary of State shall furnish a copy of any
notice of attachiment or notice affecting a notice of
attachment lor a fee of one dollar ($1) per page. A lien
acquired pursuant to this subdivision shall provide the
plaintiff the saume rights and priorities in the attached
property and proceeds of the attached properttv as those
of a secured pariy with a perfected security interest in
collateral where the filed financing statement covering
the criginal collateral aiso covers proceeds. Promptly
m after fi_iin.g_ﬁmd m no event more than 13 days after the
= 22 date of filingYpursuant to this subdivision, the fevying
officer shall sepve-the-defendnnt-with-w-eopy-al-thewrit
aetrethesrotiee ol-witaehment ma il & copy of the wrii mnd the notice

Fown by

1SR
cupint it the

nvaniory of
0 prreseribed
af the plainti!
s prrecducts oy

wpen The records
oF e coun?‘_f

ofhet than the
de ff?gﬁ:tg 7 'y

of attachment to the defandent and, in the caxe of crops Zrowihg or
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timber standing on real property, to any other person identified in the

writ in whose name the real property stands upon the records of the county

at the address of such other perscn as shown by the records of the office of

the tax asssessor of the county where the property is located .

{d) A failure to serve the defendant or any other person pursuant to

subdivision (&) or (c) shall not affect the lien created pursuant to either

subdivision.

Comment. The provision in subdivision (a) of Section 488.360 permit-
ting payment by credit card where a farm or husiness is allowed to continue
operation under the authority of a keeper is deleted because of the lack of
general provisions enabling the levying officer to collect charged amounts
frem the issuer of the credit card.

Subdivision {b) is smended to conform to the general exemption provisions.
See Section 487.020 and Comment.

Subdivision (c¢) is amended to conform to changes made in subdivision (b)
of Section LS8.010 apd in Section 488,310. 1In addition, the last sentence of
subdivision {c) now provides that e copy of the writ and notice of attachment
must be sent both to the defendant and to any other person in whose name the
defendant's real property {on which crops are growing or timber is standing)
stands upon the records of the county. This provision was cmitted fram the
Attachment Law as enacted. Compare subdivision 2z of former Section 5h2.

gubdivision (3) is amended to conform to subdivision {e).

~21=



gEC. 16.5. Sectlon &8B.370 of the Code of Civil Procedure is
amended to read: [This amendmest :8 on slternative to Lhe amendment

of ZBection 481.160.]

488.570. tu; To aliach an wovouns receivanie o a
chose in action, the levying ~fficer shall serve the account
debtor or, in the case of an intersst in or a claim under
an insuraace policy, the fnswier with a copy of the writ
and the notice of attachmen?,

(b Promppi'y atier service on the aorourt cebior or
isurer dand i un wvent more than 4% days after the date
of service on Hhe acenunt geblor or insurer, the levying
sfficer shail serve the defendant epid any other person
identified i writing by thes aceount debtor or insurer as -
an cbligee withi 2 copy of the writ and the notice of
attachment. The levying officer shall incur no liability for
serving any person identified by the account debtor or
insurer as an obligee. A failure to serve the defendant or
“other obligees pursuant to this subdivision shall not affect
the lien created pursuant to subdivision (u).

{e) Upon the written direction of the plaintiff in the instructions

given to the levying officer pursuant to Sectlon 488,030, where the property

levied upon ig 8 nonnegotisble instrument which iz otherwiee negotiable

within Division 3 {comnencing with Section 31C1) of the Commercial Code

but which 1s aot payable to order or to bearer, promptly after service

pursuant tc subdivision {e), the levylpg officer shell take -custody of

such nonnegetiable instrumont 1f it is in tha defendant's possession. A

fallure to take custody of the wonnegotisble instrument purguapt to this

subdivision shall nuot affect the ilen rreoted pursuant to subdivision (a).

chm;en‘c.'. Seation 43E.%T0 fe amended to provide for seigure of 2

"nonnegotliable” instrument which, at the time of levy or thereafter, is

in the defenjant's possession. Such ceizure is not a condition of a valid
levy. Seébivi‘i Code § 955 {trancfer of "ponnegotiable instruments”};

Com. Code § 3806 (commercial peper previsions generslly applicable to

"nonnegotiable instruments).
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484350, (a0 o stiech the tder st of o defendant in

persoral provorty belongitg e e oslae of a decedont,

attachment in the offie
the estate 5 being cdrnnisicred and
personal representabive of Y decedon with o conv of
the wri' and he s abice ‘

(b Dromptly wbior feve s I ne over §onore then 45
duys wlier jevy, the lovie fficor &l serve e
defendant with wil and the nolice of
attuchment. A& Tui s dstendost prrsuant to
thiv subdivision sl s oreaiod pursuant
to subdivision {(a).

(¢) The personal representative shsll report such
attachment to the court awhen any  petition for
distribution is filed, T e e
~{d) Such attuchmert shall not impair the powers of
the representative over the property for the purposes of
administration.

se¢) If a decree orders distribution to the defendant,
delivery of the property shail be ordered to the officer
making the levy subject to the claim of the defendant or
any person chiiming auder him. The property shall not be
delivered to the cificer making the levy until the decree
distributing the interest has bocome final

F oeruve e

o

~
in which the

estate 1g being
administered

Comment., Subdivision {e) of Secuion 486,490 is amcaded to make
clear that <he personsl repreaenﬁatiw i8 required tc report Lhe attsch-

ment to the probate court. Thie amendment mekes no substantive change,

SEC. 8. Sectica 2U3.5%C oi tuc Lode of Clvil Procedure is amended

to resd:

488.530. (a} Whenever property is or may be
attached, .upon application of either party o an» third
person whose interest bas been deterrained pursuant to
Section (689, after sedsenshie notice to the other parti
and upon a showing that the property is perishable or will
greatly deteriorate or depreciaic in vahee or for soma

by certified mail,)

return receipi
requested, at
thelr lapt known

sddresses,




other reason thut the interssts of the parties k‘fiiﬂ e E}:ft
served thereby, the court may order thgt‘s’sgmj pz}rt:a;":\?ﬁy
be sold or may appoini a receiver or direct the lev },r 1; ég
officer to take charge of, gulhvate, careffar, preserve,
collect, harvest, pack, or sell such property.

{b) Fotwithetanding subdivision {(8); if the levying officer deter-

mines that perishable property will greatly deteriorste or depreciate in

value before a court order for the sale of the property could be obtained,

the levying officer may téke any setion necaséary Lo preserve the value of

the property or sell the property. The levying officer 1s not liable for

& determination made ap provided in this subdivisiop,

“_;@;Any sale of such property shall be made in the
same manner that property is sold on execution and the
proceeds shall be deposited in the court to abide the -
judgment in the action.

. Where a receiver is appointed, the court shall fix
the daily kee of such receiver and may order the plaintiff
‘to pay such fee and expenses of the receiver in advance

or may direct that the whole or any part of such fee and -
-expenses be paid from the proceeds of any sale of such

- property. : :
@;ﬂ Except as otherwise provided i thie section,-the:

. Provisions of Chapter 5 | commencing with Section 564)
and Chapter 54 (cmnmencu}g with Section 371} of Title
7 govern the appointment, Gualifications, powers, rights,
and duties of 4 receiver appointed under this section.
Comment. Subdivision (s} of Section 488.530 1e amended to provide for
the manner of service of notice. KNew subdivieion (b) provides for the asitu-
atlon where the property is ao perishable that there is not ample time to

obtain the court prder normelly reguired by subdivision {a}.

SEC. 19. Section 488.560 of the Code of Civil Procedure is amended

to read:



4585650 tur The levyvipg ofbcer shall release an
attachment whenever e recenvey a wrilten direction Lo
that effect from the plaintiff. or 2 cortified copy of an
order of the court in which the action i pending,
disehareing or dusalving the attachment or releasing the
property. )

by Where the property to be released has been taken
inte custody, 1t shall be delivered to the person {rom
whom it wis taken andess otherwise ordered by the court,

If such person cannot be found within the county where
the propesty was levied upon, the lovying officer shall T
reig}n th? ;nxg??¥§y bt g%t? ;ag&gug%ﬁw fﬂ?ﬁﬂf’tg fgcfz [/ certified mail,
persoras to whare he rmav secure iks possession, H after Torn recelpt
30 days from the siving of sach netice, such person has | :e R

. . . bt equested, sent to
not ckﬁn1eﬁ_th@ property, the levying otficer shqﬂ sell | gooh Serson's 1At
such property in the same manner that proper!y is sold | oown address,
on execution aned deposit the proceeds, after frst
deducting his costs and expenses, in the court to abide the
judgment in the action. .

(¢) Where the property to be released has not been
taken into custody, the levying officer shall release the
_attachment by issuing a written release addressed to the
person served with the copy of the writ and notice and,
where the writ and notice were recorded or filed, by
recording or filing such written release in the same office,
Where the attached property is real property, the
plaintiff or his attorney, instead of the levying officer,
may record the release.

{d) There shall be no liability for persons acting in
conformity with the release of the levying officer or for
such officers releasing such attachments in accordance
with this section. -

Comment. Subdivision {b) of Section 488,560 is amended to provide
the manner of service of the notice. The last kpnown address of a person
from whom property was taken but who cen no longer be found within t};e
county will often be %the adéress of the place where the property was

taken.

I



SEC. 20. Section 489.130 is added to the Code of Civil Procedure,

to read:

§ 489.130. Insufficlent undertsking not wrongful attachment
489,130. Wnere the court orders the amount of the undertaking
increased pursuant to Sections 489.220 or 489.410, the plaintiff's

failure to increase the amount of the undertaking is not a wrongful

attachment within the meaning of Section 490.010.

Comment. Section 489,130 makes clear that the mere failure of
the plaintiff to increase the amount of an undertaking when ordered
to do so pursuant to Section 489.220 {undertaking to obtain a writ of
attachment or ptm_:.ecﬁ,ive order) or Section 489,410 {undertaking on’
appeal) is not a wrongful attachment under Section 490.010. The in-
gufficient undertaking remains in effect pursuant to gubdivision (d)
of Section 489.090, and the plaintiff's 1iability for wrongful sttach-
ment pursuant to Section 490.010 is iimited to the amount of the in-
sufficlent undertaking by subdiviasion (b) of Section 490.020. However,
where an corder to increase the danunt of the undertaking ie not com~
plied with, the rights obtained by filing the insufficient undertaking
cease a8 provided in subdivision (c) of Section #89.090 and gubdfivision

(a) of Section 489,410.

P e e
SEC. £1. Section 489.230 of the Code of Civil Procedure is

amended to read: . . o o . R,

tfashzso (E}l})allmel r:lotlce of i

attachment shall include a statement, in a form adopted

| by the Judicial Council, advising the defendant thatp tﬁe
undertaking has been filed and informing him of his right

to object to the undertaking on th
. Section 489.070. & © grounds prowded o

Qn b protective order shall include a stat,ement"
- comparable to the one required by subdivision (a), the -

- content of which shall be ibed
the Jud:cml Council. prescribed by rule 3d0pted by " .

Comment , Section 489.230 is amended to make clear that thé
statement required by subdivision (a) 18 to be included in the notice
of attachment provided by Section 488.020. The amendment of subdivie
sion (b) is technical. )
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to read:

BEC. 25, mwovion a0 Il aloune Lowe o

444 310 uw“mmwm-ﬁﬂmﬁ{%u ALL IN
defendant whose properiy has beern or is subject to being
. g y . g . 1 o Ty
attached und " ho Pas pppoares 4 in the acton may apply STRIKEOUT
to the court in which the setion noeradineg Srod g wril

of attachment 1y levied v another cottiv, o a court i
such county having jur"sciiclmu e cases insobving the
amount sprmﬁedin ihn it o an erder permitting hin
ogbhs Www
h%—beea—e-p-wg}wﬂi bbb b s

(a.}‘- Whenever a writ Is issuzd, 2 defendant who hag appeared in the

action may apply on noticed fo*j_;q o the court in which the action is pending

for an order permitting the defendani o substitute an undertaking for a any of Gf his

property in the state wni ch hzs besen or 18 subject to 'being attached Where

a writ is issued 1o 8 county other than the county where the action is pending,

a defendant who haas appesred in the action may &pply on noticed motion to a

court in such county having Juriedictien in cages 1nvolvin§ the amount speci-

fied in the _writ iseued tc such county for an order permitiing the defendant |

to substitute &n undertaking for any/%go%%gtl in that county which has been

or is subject to belng attached.

(b} The application shall include a statement,
executed under ocath, describing the character of the
defendant’s title to the property and the manner in
which he acquired such title.

(c) Before making such order, the court shall require
the defendant to file with the court in which the’
application is made an undertaking to pay the plaintiff
the value of the property reieased not exceeding the
amount of any judgment recovered by the plaintiff in the

@ action apainsi sweds defendant. The amount of the |

undertaking filed pursuant to this section shall be equal
to the lesser of (1) the vnl 1e of the property attached or
prevented irvin bea.g ouched oo {0 tac amount |
specified by the writ to be secured by the attachment.
The court shall issue such order upon being satisfied that
a sufficient undertaking has been filed.

(d) Where an action is against more than one
defendant, any defendant may make such application.
The filing of an underiaking by such -lefendant shall not
“subject him to any demand against »ny other defendant;
however, the levving officer shail not be prevented
thereby from attaching, or be obliged to release from
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property, a joint application and undertaking shall be
filed to secure the release of such property.



Comﬁéﬁt. Subdivision {a} of Section 489,310 is amended to make
clear that,where a writ 1s issuved to a county other than the county
where the action is pending, the defendant may apply to either the court
where the action is pending or the court in the other county for an
erder allowing him to substitute an undertaking for property which has
been or 1s subject to bheing attached. The order of the court in the
other county may allow the release only of the property in tHat
county whereas the order of, the coutt where the action is pending may
release property throughout the state. The amendment also provides
that the defendant apgplies on noticed motion rather than "upon reasonable

notice te the plaintiff,"



SEC. 33. Section 490.010 of the Code bf Civil Procedure is

amended to read:

L e

490.010. A wrongful stiachment consists of any of the

followimng:

(a} The levy of a writ of attachinent or the service of
a protective order in an action in which attachment is not -
authorized, except that it is not a wrongful attachment if
both of the followitig are established: o

(1) The levy was not zuthorized solely because of the -
prohibition of subdivision (¢} of Section 453.010. y

(2) The persan who sold or leased, or licensed for use,
the property, furnished the services, or loaned the money
reasonably believed that it would not be used primarily
for personal, family, or household purposes.

(b) The levy of a writ of attachment or the service of
a protective order in an action in which the plaintiff does
not recover judgment.

(¢} The levy of a writ of attachment obtained pursuant
to Article 3 {commencing with Section 484.510) of
Chapter 4 or Chapter 5 (commencing with Section
485.010) on property exempt from attachment except

'where the plaintiff shows that he reasonably believed -
‘that the property attached was not exempt from
-attachment, :

{d) The levy of a writ of attachment on property of a
person other than the person against whom the writ was
issued except that it is not a wrongful attachment #-atiof

plaintiff shows that he reasonably believed that the property

attached wvas the property of the defendant and that he made the

levy in good faith .
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Comment. Section 490.010 provides a statutory vause of wetion for
wrongful attechment in four speeific situetions. As Section 490.060
makes clewr, the lability provided by Section 430.010 is not exclusive.
The defendant may puesus his colamen law remedies if he chooses.

Subdivision (e}, Subdivision (a} provides thut wrangfu! attech.
ment peeurs when a writ of sttechment is levied oF & protective order
is merves in an action where stischment is not suthorized, An exeention
ia provided, however, which protects the plainti? where levy 13 not
suthorized becagse The gonds, SErvICes, or RONEY furizished were ysed
primarily tor consumer purposes bul the perion wha furnished themy
feasonapty bebieves tnar they wotrd not be so tsed. ThIs provision
1§ pased on 4 portlen o sUvision (u ) of teemer Seeflon 539 whly
provided for reeovery whore ''the restrainiag order or the atinclunrnt
is disebureed on the grosand that the prnéﬁ.;:tif’!' win ot entitled thereto
under Beetions 337 1o 237 2 dnelasive

Brbdremins ), Subdivision (B provides that wrengful atteehment
peruts when o writ of gttacliment s levied ar<a protective opder ia
served whore judwment m the setion s uot in Devor of the plaintiff.
This peovision w based on another portion of subidivision (a) of
forer Seciion 5ot whivh provided Tor recovery where ' the defendant

recavers pdgment,”

Subdivision (cd Subdivision {v] provides that wreanizful aftnehment
oveurs when fhe pinintiff levies un ex parte writ of attachment on prop-
erty witieh is exepl from attachiment exeept where the writ was o
wined woder Chapter 12 (onresident attuchmenty of this title or where
the plaintiff reasonably tolicved that the property was not exempl from
attaehment, Boe Seetion 487,020 (property exempt from attachment}.
The determination that the property was not exempt made parsuant to
Qeetions 485520, 455220, or 485.530 does not preclude w ﬁﬂti!llg thut
the phiintiff acted anreasonably. For example, the determination may .
v heen based on false affiduyits or inntleguate investigation by the
pliintiff. Attachment of exempt property was clussified as @ form of
whise of process, See Witle Lighting Co. v. Woifsor, G& Cal.2d 336,
s, 4an 1023 845, 353, g6 Cal, Bpte 687, 705 (1968} ; MeNabb 0.
Byrnes, 92 Ual, App. 337, 208 B 425 (1928).

“Wopdivivion (d). Subdivision (@) priyides that.wmngful attaeh-
pent neenrs wihen @ writ of aftaciunent levied against property of #
ereen Oihep (hase the perrum spEansd whom the erit s januned. This will
crreeridiy e o nonparty bat mav e tide 8 codefendant,

Subdivision (&) is amended %¢ Lrosden the excephion to the plaintiffis
stetutory iiabllity for evtachment of a third person’s property. The amend-
ment makes clear thet = plainﬁiff‘uha B0t6 reascuably and in good faith is
not liable under thie chapter %¢ & third person whose property is attached.
Under thia agbdiviaien ap eracted a plaintiff would have been excused from
11ability only in the limited situstion where he relied in good faith on

ownership registered or recorded in the defendent's name.



______ - Tinder former,

fhird pevaon was o fis a compiinint in inter-

lore 1l Y’E’ii'!!"f‘fl‘{ ol B
yeption ises Heskare 4 Gatdherg, TE1 Uik Anp2d 30, 34 al. Rptr,
P raeednre See-

Wi Tty 1 g third-party elaim ander Code of Civil
Ve Gisnf, ar u sepmrkte petion for damages for coONYeTHIoLY, trespuss, of -
e MoPheefers v Helemon, 11 Celo App.2d 106, 53
Pog 1 (19 Eifeneds Sonoate Valley Bank, B3 Cal 136
fupt o, or for specific recovery {see Tayler v Bornheing o8 Cal, App.
L ITE T o1 B L Ol b Mee generally 3 M WITHIN, ©ALIFORNIA
tuacenery Fuforconedl of Jadgment &% W3-135 at Gd6a-34 81 (2d ed
sty Rghdivision (33 doee ned preeciaele such aviions {rwee Heelion
4R 0041 bt proyides astatubary alieruutive.

wepre pfhep tort |
Al



SEC. 24, Sectlon 491,010 of tlie Code of Civil Procedure is

amended toc readi

491.010. (2} #m». Upon applicatlon of the plaintiff, the court

may order any person owing debrs to the defendant, or having in his

pogsession or under his centrel any personal property belonging to the

defendant, way ke requived to appear before the court and be examined

on cath. reparding such property. Iie nicintiff's appiilcation shall

be accompanied by an affidavir showing that the person named therein

owes debts to the defendant or has in his possession or under his

control personsl property belonging to the defendant.

. »

(b} The plaintiff shall give'thé &efendént at least 3 days notice

of an exemination ordered pursuant tc thie chapter.

@__jmﬁif the person ordered to appear pursuant to this
section fails to appear, and if the order requiring his
appearance has been served by a sheriff or some person
specially appointed by the court in the order, the court
may, pursuant to a warrant, have such person brought

before the court to answer for such failure to appear.
(a) —__fe¥aAfter such examination, if the person admits that
' heis indebted to the defendant, or that he holds property
belonging to the defendant, the court may order that
such debt or property helonging to the defendant be.
attached in the manner and under the conditions
provided by this title and that any amount owing be paid
to the levying officer. 1f the person admits that he holds
property which belongs to the defendant and in which he
-claims no interest, the court may order that such
property be delivered to the levying officer on such

terms as may be just,

Comment. Subdivision (a) of Section 491.01C is amended to provide

for the plaintiff‘e spplication &nd supportlng affidavit. GSee Sectlon

482 . OkO {geners] requirements for affidavits). Former Secticn 545 did

not specify the procedure for cbiaining the order for &n examination.

Subdivision (b) requires the plaintiff to give the defendant notice of

the examination of a third person.

32



